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"The most basic human right must be the right to enjoy decent health.  Certainly, any effort to fulfill Federal responsibilities to the Indian people must begin with the provision of health services.  In fact, health services must be the cornerstone upon which rest all other Federal programs for the benefit of Indians.  Without a proper health status, the Indian people will be unable to fully avail themselves of the many economic, educational, and social programs already directed to them or which this Congress and future Congresses will provide them."

I.  INTRODUCTION

The "Federal trust responsibility" to Indians has no single definition, no bright-line parameters, and is not confined to a single context.  Opinions differ as to how far and to whom it extends, by what methods it should be carried out, how it should be enforced and, in the minds of some, whether it should exist at all.  But exist it does -- in more than two centuries of judicial decisions, statutes, regulations, executive branch directives, and course of dealings that have attempted to give substance to the appropriate manner in which the Federal government relates to the indigenous nations who inhabited the North American continent prior to creation of the United States as a sovereign political entity, and who themselves remain distinct political sovereigns today.  


It is not the purpose of this paper to trace the extensive written analyses of the development, evolution, and current implementation of the Federal trust responsibility to Indians in all areas of political, economic, and social interaction.
  Rather, the purpose here is to briefly relate the trust responsibility concept as enunciated through the Federal judiciary and then, in the context of the responsibility to provide health care services for Indians, to describe Federal policies for performing that responsibility as articulated in laws, regulations, and policy directives.  The objective is to enable the reader to appreciate that the trust responsibility is robustly recognized by all branches of the Federal government and supplies the legal justification and moral foundation for health policy-making specific to American Indians and Alaska Natives
  -- in their political capacity rather than as a racial classification.  The United States has an obligation to affirmatively reflect this obligation to Indians in its health policy-making decisions.

II.  ORIGINS OF THE FEDERAL TRUST RESPONSIBILITY

The Federal trust responsibility to Indians, and the related power to exercise control over Indian affairs in aid of that responsibility, is rooted in the United States Constitution -- most significantly the Indian Commerce Clause, the Treaty Clause, and the exercise of the Supremacy Clause.
  The Constitution contains no explicit language that establishes or defines the trust relationship.  Rather, the parameters of the trust responsibility have evolved over time through judicial pronouncements, treaties, Acts of Congress, Executive Orders, regulations, and the ongoing course of dealings between the Federal Government and Indian tribal governments.  


The earliest formal dealings between the Federal government and Indian tribes were undertaken through treaty-making.  The treaty objectives from the United States' perspective were essentially two-fold:  cessation of hostilities to achieve/maintain public peace, and acquisition of land occupied by tribal inhabitants.  Tribes, too, doubtless had a peace-making motive, but in return for the land they relinquished to the more powerful Federal government, tribes also obtained the promise -- expressed or implied -- of support for the social, educational, and welfare needs of their people.  These treaties/promises were the first expression of the Federal government's obligation to Indian tribes.


Initial recognition that a trust responsibility existed came from the courts.  In the landmark case of Cherokee Nation v. Georgia, 30 U.S. 1 (1831), Chief Justice John Marshall established the legal foundation for the trust responsibility by describing Indian tribes as "domestic dependent nations" whose relationship with the United States "resembles that of a ward to his guardian."  Id. at 17.  That theme -- and the duty of the Federal sovereign to Indian tribes -- carried forward some 50 year later when,  in United States v. Kagama, 118 U.S. 375, 384 (1886), the Supreme Court acknowledged that tribes are under the protection and care of the United States:  

"From their very weakness and helplessness, so largely due to the course of dealing of the federal government with them, and the treaties in which it has been promised, there arises the duty of protection, and with it the power [of protection]."
  

III.  "RATIONALLY RELATED" STANDARD OF JUDICIAL REVIEW 


Congress largely abandoned the practice of relating to Indian tribes through treaties in the last quarter of the 19th century, opting instead to address Indian affairs through lawmaking.  Where laws established special treatment for Indians, courts were eventually called upon to address challenges to those laws and there developed a body of jurisprudence that informs the analysis of Indian-specific statutes.  In the landmark case of Morton v. Mancari, 417 U.S. 535 (1974), the Supreme Court set out the standard of review for such laws -- the "rational basis" test.   In Mancari, the Court reviewed a challenge that the application of Indian preference in employment at the Bureau of Indian Affairs (as ordered in the Indian Reorganization Act
) was racially discriminatory under the then-recently amended civil rights law which prohibited discrimination in most areas of federal employment.   


While the Supreme Court's civil rights jurisprudence has generally applied strict scrutiny when reviewing classifications based on race, color, or national origin,
 in Mancari the Court determined that this test was not appropriate when reviewing an Indian employment preference law.  Indeed, the Court declared that the practice under review was not even a "racial" preference.  Rather, in view of the unique historic and political relationship between the United States and Indian tribes, the Court characterized the preference law as political rather than racial, and said that "[a]s long as the special treatment can be tied rationally to the fulfillment of Congress' unique obligation toward the Indians, such legislative judgments will not be disturbed." Id. at 555.  Here, the Court found that hiring preferences in the Federal government's Indian service was intended "to further the Government's trust obligation toward the Indian tribes" as well as to provide greater participation in their own self-government and "to reduce the negative effect of having non-Indians administer matters that affect Indian tribal life" in agencies such as the BIA which administers Federal programs for Indians.  Id. at 541-542.


Once the link between special treatment for Indians as a political class and the Federal government's unique obligation to Indians is established, "ordinary rational basis scrutiny applies to Indian classifications just as it does to other non-suspect classifications under equal protection analysis."  Narragansett Indian Tribe v. National Indian Gaming Comm'n., 158 F.3d 1335, 1340 (D.C. Cir. 1998).


The Indian hiring preference sanctioned by the Court in Mancari is only one of the many activities the Court has held are rationally related to the United States' unique obligation toward Indians.  The Court has upheld a number of other activities singling out Indians for special or preferential treatment, e.g., the right of for-profit Indian businesses to be exempt from state taxation, Moe v. Confederated Salish & Kootenai Tribes, 425 U.S. 463, 479-80 (1976); fishing rights, Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 673 n.20 (1979); and the authority to apply federal law instead of state law to Indians charged with on-reservation crimes, United States v. Antelope, 430 U.S. 641, 645-47 (1977).  The Court in Antelope explained its decisions in the following way:

"The decisions of this Court leave no doubt that federal legislation with respect to Indian tribes, although relating to Indians as such, is not based upon impermissible racial classifications.  Quite the contrary, classifications singling out Indian tribes as subjects of legislation are expressly provided for in the Constitution and supported by the ensuing history of the Federal Government's relations with Indians."  Antelope, 430 U.S. at 645 (emphasis added).  

IV.
RECOGNITION OF THE FEDERAL TRUST RESPONSIBILITY TO INDIANS 
IN HEALTH STATUTES

In 1849, the Bureau of Indian Affairs was transferred to the Department of the Interior, thus moving the responsibility for Indian relations -- including health -- from the military to civilian authorities.  It was not until 1910, however, that Congress began to appropriate funds to the BIA for Indian health services.  Reports of deplorable health and sanitary conditions on Indian reservations led to a nearly 100 percent increase in appropriations for Indian health by 1916.


Indian health programs continue to receive annual appropriations from Congress.  Today, those appropriations are made primarily to the Indian Health Service, an agency of the Department of Health and Human Services.  For Fiscal Year 2006, Congress appropriated $2.7 billion for Indian health services and an additional $357 million for the IHS's health facilities budget account.  Even with these funding levels, however, health programs for Indian people continue to fall short of the amount needed for a vibrant Indian health care system.


In addition to supplying annual appropriations for Indian health, over the past 80+ years Congress has enacted laws specific to the discharge of the United States' responsibility to provide health care to Indians.  This section catalogues the most significant of those legislative actions and provides background on Congressional expressions of the duty to which it is responding.

1.  The Snyder Act (1921)


The most significant Indian welfare law of the early 20th Century was the enactment in 1921 of a permanent authorization of appropriations "for the benefit, care, and assistance of the Indians throughout the United States".  25 U.S.C. § 13.  Popularly called the Snyder Act, this law authorized the Secretary of the Interior to supervise a variety of actions for the benefit of Indians, including "relief of distress and conservation of health", development of water supplies, and employment of physicians.
  The Snyder Act remains in force today and serves as an authority for annual appropriations to the Bureau of Indian Affairs and the Indian Health Service.


The Secretary of the Interior dutifully reported annually to Congress on the activities of the Indian Bureau, including the progress of its health service to meet its obligation "to give the Indian relief from sickness and a knowledge of how to keep well."
  A recurring theme in these reports, and in the annual reports of the Commissioner of Indian Affairs, was the need for additional resources, especially medical professionals.  These reports also mention some measure of cooperation with state authorities on Indian education and health matters.

2.  The Johnson-O'Malley Act (1934)


In 1934, Congress authorized the Secretary of the Interior to contract with states and territories for education, medical attention, and other welfare activities for the "relief of distress" of Indians in the states and territories using Federal funds appropriated for this purpose.
  Popularly known as the Johnson-O'Malley Act, the law was later amended to authorize contracting with colleges, universities, schools, and private corporations.  Congress continues to appropriate funds under Johnson-O'Malley Act authority to the BIA for Indian education programs.

3.  The Transfer Act (1954)


Between 1928 and 1943, a subcommittee of the Senate Committee on Indian Affairs conducted an in-depth examination of the Federal government's administration of Indian affairs, compiling 41 volumes of hearing testimony and related reports.  One of the recommendations resulting from this extensive investigation was that the responsibility for health care for Indians be transferred from the Interior Department to the Public Health Service in the Department of Health, Education, and Welfare in an effort to address the critical shortage of health professionals serving in Indian hospitals, and to attract greater resources for Indian health programs.  The BIA had for some time been utilizing Public Health Service medical staff to provide medical, dental, and administrative services in BIA hospitals.  


Committees of both houses of Congress, health and medical associations, Indian organizations, and a number of states supported the transfer of Indian health responsibilities to HEW.  It is curious to note, however, that there was a difference of opinion within the Eisenhower Administration on the merits of the proposal.  The Secretary of the Interior endorsed the move, while the Department of HEW and Bureau of the Budget opposed it.
  In part, their opposition stemmed from a fear that division of authority between two federal agencies would result in confusion and decreased effectiveness at the reservation level.  HEW Secretary Hobby summed up her negative views by stating:  "the proposed changes in organization would be undesirable in the absence of a showing of economies, improvements in efficiency, or more effective administration in the discharge of the Federal Government's responsibility for health services to Indians and the operation of Indian hospitals."


Another reason for the Budget Bureau and HEW opposition to transferring Indian health responsibilities to HEW seemed to be their belief that such action would interfere with the move to close Indian hospitals and instead place greater reliance on local health care providers to serve Indian health needs.  This notion was a product of several forces:  the desire to save money, the difficulty in recruiting medical staff for Indian hospitals, and the general trend toward termination of federal responsibility for Indian affairs that existed in the 1950s.  The so-called Termination Era was jump-started the previous year with House Concurrent Resolution 108, a "sense of the Congress" resolution calling for an end to Federal supervision and control of the more self-sufficient tribes.


Congress, however, was determined to transfer responsibility for Indian health and operation of Indian health facilities to the Public Health Service.  Before enactment, however, the Conference Committee amended the legislation to require that no hospital could be closed within one year after the effective date of the transfer without the consent of the governing body of the tribe served.
  This laudable provision was one of the earliest instances of a tribal consultation directive.  The transfer legislation was enacted on August 5, 1954, and the transfer of responsibilities to the Public Health Service was accomplished on July 1 of the following year.


Fifty years of history have demonstrated the wisdom of this congressional action.  What became the Indian Health Service following transfer of authority to PHS, now has an annual budget in excess of $2 billion -- more than one-half of which is distributed to Indian tribes and tribal organizations for operation of programs and projects -- and more than 8,500 employees.  As noted by HHS Secretary Leavitt in his recent statement marking the IHS's 50th anniversary --

"[the agency's success] was accomplished through a unique partnership effort that included the Department of Health and Human Services, the IHS, Tribes and Tribal organizations, and most importantly the American Indian and Alaska Native people themselves.  By listening to the voices of those most aware of the needs of their communities, the IHS has built a health care system that is responsive to those needs and that is culturally acceptable in the provision of its services."

4.  The Indian Self-Determination and Education Assistance Act

What is now called the Self-Determination Era in Indian affairs actually had its roots in the Termination Era when tribes began to organize nationally to oppose termination.  This produced several results:  an end to the policy of termination, increased interest in substantive tribal participation in their own affairs, and a stronger relationship between tribes and federal officials.  


Perhaps the formal kick-off for the Self-Determination Era came in 1970 with President Nixon's special message to Congress on July 8, 1970, widely cited as the model acknowledgement of the federal government's legal obligation to provide social services and protection to tribes.  Social services and protection were frequently promised in exchange for tribes' surrender of their traditional homelands and relegation to living on reservations.  Nixon rejected termination of the federal trust responsibility that had been fostered in the 1950s; instead he espoused tribal self-determination as the policy for a new era in the "special relationship" between Indian tribes and the federal government.  He described it in this way:

The special relationship between Indians and the Federal government is the result . . . of solemn obligations which have been entered into by the United States Government.  Down through the years, through written treaties and through formal and informal agreements, our government has made specific commitments to the Indian people.  For their part, the Indians have often surrendered claims to vast tracts of land and have accepted life on government reservations.  In exchange, the government has agreed to provide community services such as health, education and public safety, services which would presumably allow Indian communities to enjoy a standard of living comparable to that of other Americans.

This goal, of course, has never been achieved.  But the special relationship between the Indian tribes and the Federal government which arises from these agreements continues to carry immense moral and legal force.  To terminate this relationship would be no more appropriate than to terminate the citizenship rights of any other American.  

  . . . [W]e have turned from the question of whether the Federal government has a responsibility to Indians to the question of how that responsibility can best be fulfilled.


President Nixon's statement contained substantive plans for addressing shortcomings in a number of social programs for Indians, including health care.  He stated his determination to improve the health status of Indian people, announced his request for a $10 million budget increase for Indian health programs, and singled out for special mention the need to address diseases prevalent among Indians (alcoholism, mental health problems, and middle-ear disease).  He concluded with the prescient observation:  "These and other Indian health programs will be most effective if more Indians are involved in running them."


The Nixon statement outlined a legislative proposal to empower tribes to take over control of federally-funded Indian programs administered by the Departments of Interior and HEW and operate those programs themselves.  Many critical components of what later became the Indian Self-Determination and Education Assistance Act of 1975 were set out in his legislative outline:

· Voluntary assumption of responsibility by a tribe

· A directive that the agency turn over a program to a tribe, rather than merely an authorization to do so

· The right of the tribe to elect to take over all or a portion of a program

· The right to retrocede the program to the federal agency

· Equal funding with federally-administered programs

· The right of tribes to make their own hiring decisions

· Accountability provisions to safeguard Federal funds.

Four and one-half years after the Nixon message to Congress, the Indian Self-Determination and Education Assistance Act was signed into law by President Ford on January 4, 1975.  The Congressional findings capsuled the concepts that have embodied the Self-Determination Era:

"The Congress, after careful review of the Federal Government's historical and special legal relationship with, and resulting responsibilities to, American Indian people, finds that --

(1)  the prolonged Federal domination of Indian service programs has served to retard rather than enhance the progress of Indian people and their communities by depriving Indians of the full opportunity to develop leadership skills crucial to the realization of self-government, and has denied to the Indian people an effective voice in the planning and implementation of programs for the benefit of Indians which are responsive to the true needs of Indian communities; and

(2)  the Indian people will never surrender their desire to control their relationships both among themselves and with non-Indian governments, organizations, and persons."

The Act expressly preserves tribal sovereign immunity and the trust responsibility through the following provision:

"Nothing in this Act shall be construed as --

(1)  affecting, modifying, diminishing or otherwise impairing the sovereign immunity from suit enjoyed by an Indian tribe; or

(2)  authorizing or requiring the termination of any existing trust responsibility of the United States with respect to the Indian people."


Thus the Self-Determination Era was formally underway.  Tribes and tribal organizations immediately began to submit contract proposals to assume operational control of BIA- and IHS-funded programs.  But the way was not smooth.  The ISDEAA approach to federal contracting -- where the agency was directed to contract with a requesting tribe or tribal organization -- was a novel and uncomfortable concept for federal agencies accustomed to controlling Indian programs.  Bureaucracies were resistant to the loss of jobs the assumption of tribal authority posed and delays in taking action on contract requests and disputes over appropriate funding amounts frustrated the law's objectives. 


To overcome problems encountered, it has been necessary for Congress to amend the ISDEAA more than a dozen times, including enacting sweeping amendments in 1988
 and again in 1994.
  In an effort to ensure greater substantive involvement of tribes in implementation of the 1994 amendments, Congress ordered the IHS and the BIA to promulgate a single set of ISDEAA regulations and to develop them through a Negotiated Rulemaking process specially tailored to assure maximum Indian participation.
  The resulting regulations, drafted by federal and tribal personnel, were promulgated in 1996.  They serve as a model achievement for tribes and the federal agencies with whom they relate. 


The 1994 ISDEAA Amendments also established a new method for exercise of Indian self-determination rights called "self-governance".
  Through this mechanism, a tribe has the option to assume BIA and other Interior Department programs using a "compact" vehicle that put more authority in the hands of the tribe and less in the federal bureaucracy.  The success of self-governance at the DOI soon led to enactment of a self-governance option for tribal operation of health programs funded by the IHS.  Through the Tribal Self-Governance Amendments of 2000, permanent authority for tribal self-governance compacts with IHS was provided.
  The IHS self-governance program has been an astonishing success.  In FY06, IHS will supply over $1 billion to support 102 compacts with tribes.


While the first 30 years of ISDEAA experience has not been trouble-free, the persistent demand of tribes for full exercise of self-determination rights and substantive involvement in health program operation and policy-making has forged a firm partnership with IHS officials through which to pursue their common mission -- improvement of the health status of Indian people.  

5.  The Indian Health Care Improvement Act


Following swiftly on the heels of enactment of the ISDEAA in 1975, Congress in the following year passed the Indian Health Care Improvement Act -- comprehensive legislation to bring order and direction to the delivery of health services to Indian people, with provision for maximum participation by tribes in program management and operations.  Until enactment of the IHCIA, the Snyder Act provided the sole statutory authorization and direction for Indian health program activity.


Unequivocal recognition of the United States' responsibility for Indian health appears in the Act's findings --

"Federal health services to maintain and improve the health of the Indians are consonant with and required by the Federal Government's historical and unique legal relationship with, and resulting responsibility to, the American Indian people."

and in its declaration of policy --

"The Congress hereby declares that it is the policy of this Nation, in fulfillment of its special responsibilities and legal obligation to the American Indian people, to assure the highest possible health status for Indians and urban Indians and to provide all resources necessary to effect that policy."


The Act and its legislative history catalogued the deplorable conditions of Indian health that demanded legislative attention:  inadequate and under-staffed health facilities; improper or non-existent sanitation facilities; prevalence of disease; poor health status; inadequate funding;
  low enrollment in Medicare, Medicaid, and Social Security; serious shortage of health professionals, including Indian health professionals; and the need for health care for Indian people who had moved from reservations to urban areas.  The legislation addressed each of these deficiencies through focused titles:  Manpower; Health Services; Health Facilities (including sanitation facilities); Access to Medicare and Medicaid; Urban Indian Health; and a feasibility study for establishing an American Indian School of Medicine.  

While one of the stated goals of the legislation was to provide necessary funding for Indian health, the Act was and continues to be only authorizing legislation, not a direct source of funds.  Since funding for Indian health is considered "discretionary spending" the IHS is dependent upon annual appropriations from Congress.  

The IHCIA has been reauthorized and amended a number of times since 1976, with extensive substantive amendments enacted in 1992 to strengthen programmatic provisions.  The 109th Congress has under consideration legislation (S. 1057) to extend and update the IHCIA.

6.  Medicare and Medicaid Payment Eligibility


In the 1976 IHCIA, Congress made two significant amendments to the Social Security Act.  First, the Act amended Title XVIII to make IHS hospitals eligible to collect reimbursements from Medicare, an eligibility previously denied to IHS as a federal provider of services. 
   Second, Title XIX of the SSA was amended to provide eligibility for IHS facilities to collect reimbursements from Medicaid 
 and to apply a 100 percent Federal Medical Assistance Percentage (FMAP) to Medicaid services provided to an Indian by an IHS facility. 
   Previously, IHS eligibility for Medicaid had also been barred both through interpretation of the Medicaid law and because the IHS facilities could not meet Medicaid standards.  

The Act directed that payments collected from Medicare and Medicaid be used to make improvements to Indian health facilities to enable them to meet accreditation standards and thereby even the playing field.  Congress obviously recognized the Federal government's responsibility for these facilities and knew that if they were to achieve accreditation, federal funding must be provided for that objective.  The authority to collect Medicare and Medicaid payments -- which extends to both IHS-operated and tribally-operated facilities -- has enabled all IHS hospitals to achieve JCAHCO accreditation and has provided considerable essential revenue for Indian health programs over the past 30 years.


In its report on the legislation, the House Interstate and Foreign Commerce Committee (exercising its jurisdiction over Medicaid) expressly recognized that the Federal government has treaty obligations to provide services to Indians; therefore, it was the responsibility of the Federal government to pay the full cost of their Medicaid services (thus, the 100 percent FMAP applicability).  The Committee observed that since the U.S. already has an obligation to pay for services to Indians as IHS beneficiaries, it is also appropriate for the U.S. to pay for their care as Medicaid beneficiaries.
  

7.  Children's Health Insurance Program (CHIP)

The Congress again recognized its responsibility for Indian health in 1997 with the enactment of the Children's Health Insurance Program as Title XXI of the Social Security Act, an ambitious new federal/state match program designed to supply health coverage for low-income children who were not otherwise eligible for care under Medicaid programs.  States who elected to establish a CHIP program were required to ensure that child health assistance would be provided to targeted low-income Indian children in the state.


In response to this statutory command for CHIP access for Indian children, the Health Care Financing Administration (now the Centers for Medicare & Medicaid Services) promulgated a regulation prohibiting states from imposing "premiums, deductibles, coinsurance, copayments or any other cost-sharing charges on children who are American Indians or Alaska Natives, as defined in [42 C.F.R.] §457.10."
   Mindful of the federal trust responsibility for Indians, the agency explained the reason for this regulation as follows:

"…[T]itle XXI [of the Social Security Act] includes provisions to ensure enrollment and access to health care services for American Indian and Alaska Native (AI/AN) children.  The proposed regulation incorporated our interpretation that in light of the unique Federal relationship with tribal governments, cost-sharing requirements for individuals who are members of a Federally recognized tribe are not consistent with this statutory requirement."
  

8.  The Medicare Prescription Drug, Improvement and Modernization Act of 2003

In December, 2003, Congress enacted the most sweeping expansion of Medicare since the program's inception by adding an optional prescription drug benefit for Medicare beneficiaries.  The Medicare Modernization Act ordered the new benefit to be provided in two stages:  (1) a Temporary Prescription Drug Discount Card program to operate from June, 2004 through December, 2005; and (2) a permanent Medicare drug benefit (Part D) to begin operation in January, 2006.


Consistent with its responsibility for Indian health, Congress included Indian-specific provisions in the legislative language for both programs in order to facilitate participation by the IHS and tribal and urban Indian organization (I/T/U) pharmacies so that the Indians and Alaska Natives they serve would have the chance to access the Medicare drug benefits being provided.
  This was both necessary and proper, as the I/T/U pharmacies, unlike their commercial counterparts, serve a discrete and limited patient base; are covered by a number of Indian-specific and general Federal laws because of their federally-supported status; are often the only pharmacies available in Indian communities; and are small in size and few in number.  Thus, they need special accommodations for full program participation.


For both programs, CMS promulgated regulations which establish special mechanisms to help overcome the challenges faced by I/T/U pharmacies as they seek to make these new Medicare benefits available to their Indian and Alaska Native patient base.
  

V.
EXECUTIVE BRANCH RECOGNITION OF THE FEDERAL TRUST 

RESPONSIBILITY 


Each recent Administration has publicly articulated its recognition of the unique responsibility and relationship between the Federal government and American Indian tribes in order to guide departmental and agency working relationships with tribes.  These statements reiterate a commitment to tribal sovereignty and a pledge to relate to tribes on a government-to-government basis.


In the decades since President Nixon's Special Message to Congress, the goal of Indian self-determination has been a key component of Indian policy statements.  Critical to furthering the goal of self-determination is undertaking consultation with tribes whenever an Executive Branch agency has under consideration an action with tribal implications.  Presidential policy leadership has spurred individual departments and agencies to adopt their own approaches for tribal consultation primarily through issuance of formal procedures.
   This Section highlights Indian policy statements of recent Administrations, as well as those of the Department of Health and Human Services, the Indian Health Service, and the Centers for Medicare and Medicaid Services -- the agencies with direct responsibility for carrying out the federal responsibility for Indian health. 

1.  President Richard M. Nixon


President Nixon's historic Special Message to Congress of July 8, 1970, is doubtless the most well-known and well-remembered presidential statement on Indian affairs of the modern era. It brought visibility to the deplorable conditions of Indian life and unequivocally acknowledged the Federal government's obligation to Indian people, firmly rejected any remaining notions of termination, and established self-determination as the primary focus for carrying out the Federal responsibility to improve the quality of life and living conditions in Indian Country. 
  


The concept of Indian self-determination is multi-faceted.  It includes the right of tribal governments to make decisions for their communities and have those decisions honored; the imperative of facilitating the ability of tribes to design and operate their own programs and providing them the necessary resources to do so; respect for tribal cultures and traditions; fostering self-sufficiency and economic development; allowing Indians and Alaska Natives a substantive role in Federal policy-making regarding matters that impact them; and, wherever possible, to let the tribal perspective trump a contrary bureaucratic view -- or as President Nixon put it "reject the suffocating pattern of paternalism".
  Simply stated, let the Indian future be determined by Indian acts and Indian decisions.


President George W. Bush recently paid homage to the Nixon Special Message in an open letter to the myriad of groups and individuals celebrating the 35th anniversary of its delivery to Congress.  In his letter, President Bush made the following pledge:  "My Administration remains committed to honoring the proud legacy of Native Americans by continuing to recognize the defining principles of tribal sovereignty and the right to self-determination."

2.  President Jimmy Carter

President Carter spoke on the Federal government's responsibility to Indian tribes on at least two occasions:  

• In an August 30, 1978 message to the National Congress of American Indians, he stated:  "I consider it my solemn duty and obligation as President to see that we fulfill our trusteeship responsibilities within the framework of self-determination for American Indians."


• In his January 25, 1979 State of the Union Address, President Carter articulated his recognition of the trust responsibility to Indians in the following entry:  

"The Federal government has a special responsibility to native Americans, and I intend to continue to exercise this responsibility fairly and sensitively.  My Administration will continue to seek negotiated settlements to difficult conflicts over land, water, and other resources and will ensure that the trust relationship and self determination principles continue to guide Indian policy.  There are difficult conflicts which occasionally divide Indian and non Indian citizens in this country.  We will seek to exercise leadership to resolve these problems equitably and compassionately."

3.  President Ronald Reagan

During the 1980 campaign, then-Governor Reagan set out his views on a wide variety of Federal-Tribal relations topics. 
  He expressed his respect for the "unique trust relationship between the United States government and the federally-recognized Indian tribes", opposition to termination of that relationship, and adherence to treaties, court decisions, and laws regarding the right of tribal self-government.  In addition, Governor Reagan stated a desire to improve the Indian Self-Determination Act to achieve its objectives, and endorsed consultation with tribes on the development of federal policy.

As President, Mr. Reagan followed-up these campaign pledges with the issuance of a comprehensive Statement on Indian Policy on January 24, 1983.
  He endorsed the policy of dealing with tribes on a government-to-government basis, and pledged to continue to fulfill the federal trust responsibility.  Consistent with his Administration's general view that states and local governments know best what their citizens need and thus should have the primary responsibility for meeting them, he espoused the same principle regarding the role of tribal governments.  

The most consistent theme of the Reagan Indian Policy Statement was the need for tribes to become more self-sufficient through development of local economies.  Ten days earlier President Reagan had issued an Executive Order creating a Presidential Commission on Indian Reservation Economies to advise him on actions to develop a stronger private sector on reservations.
  

4.  President George H.W. Bush

On June 14, 1991, President George H.W. Bush issued his Indian Policy Statement, as promised in a meeting with a tribal leaders delegation two months earlier.  The President referenced the 1983 Reagan Indian Policy Statement as the "cornerstone of the Bush-Quayle Administration's policy of fostering tribal self-government and self-determination."
  The Bush Policy Statement refers to the "vibrant partnership in which over 500 tribal governments stand shoulder to shoulder with the other governmental units that form our Republic."

5.  President William J. Clinton

During his time in office, President Clinton issued three broad policy statements that acknowledged the United States' "unique legal relationship" with Indian tribal governments and directed federal departments and agencies to deal with tribes on a government-to-government basis.
  


The first Clinton Administration statement, a Memorandum titled "Government-to-Government Relations with Native American Tribal Governments", was signed by the President during an historic gathering at the White House with a large group of tribal leaders on April 29, 1994.  This Memorandum directed agencies to consult with tribes before taking actions that affect tribal governments.
  


Four years later, President Clinton issued a more comprehensive Executive Order (No. 13084)  titled "Consultation and Coordination with Indian Tribal Governments" which reiterated the unique legal relationship with Indian tribes, and acknowledged the responsibilities of the Federal government that arise from that relationship.  This May 14, 1998 Executive Order contained detailed instructions to departments and agencies on how to perform their tribal consultation responsibilities.


Finally, on November 6, 2000, following consultation with Indian tribes, President Clinton issued a new and expanded Executive Order (No. 13175) -- also titled "Consultation and Coordination with Indian Tribal Governments" -- to direct the Indian-related activities of executive departments and agencies.  This revised directive replaced Executive Order 13084 issued two years earlier.  The new Order set out several "fundamental principles" and "policymaking criteria" to which federal agencies were required to adhere when formulating and implementing policies with tribal implications.  The first enumerated principle recognizes the unique legal relationship with tribes, that tribes are under the "protection" of the United States, and that numerous laws "establish and define a trust relationship with Indian tribes."
  To assure that the consultation requirements of the Order are followed, each agency was required to designate an official with principal responsibility for implementing the Order and to submit to OMB a description of the agency's consultation process.

6.  President George W. Bush

Executive Order 13175 remains in force, having been expressly endorsed by the George W. Bush Administration.  This first endorsement occurred in June, 2002, when then-Counsel to the President Alberto R. Gonzales announced in a letter that "the Bush Administration reviewed the Executive Order [13175] and found it to be consistent with the views of the Administration on tribal consultation and coordination.  Currently, the Administration is working to see that the Order is implemented."
  

During the week of celebrations that marked the opening of the National Museum of the American Indian, President Bush, in a White House ceremony attended by several tribal leaders, signed a Memorandum to the executive departments and agencies in which he reiterated his Administration's adherence to a government-to-government relationship with Indian tribes and his support for tribal sovereignty and self-determination.  That Memorandum cited to the historical relationship with Indian tribes and Alaska Native Villages, to President Nixon's 1970 Special Message to Congress, and to Executive Order 13175.
 

7.  HHS, IHS, and CMS Consultation Policies

While numerous federal agencies have, as directed in Executive Order 13175, issued formal policies for consultation with Indian tribes, we highlight here only those developed by the Department of Health and Human Services, and its two agencies most responsible for Indian health program implementation -- the Indian Health Service and the Centers for Medicare and Medicaid Services.

(a)  Department of Health and Human Services.  On January 14, 2005, shortly before departing the office of Secretary, Tommy G. Thompson signed a new Consultation Policy for the Department of HHS, thus culminating nearly two years of extensive work with tribal representatives through which the text of the Policy was developed.  This comprehensive 23-page Policy spells out in great detail the basis for an Indian-specific Policy and the manner in which departmental officials must relate to tribes and consult with them before any action is taken that will significantly affect them. 

The Policy summed up the nature of the relationship between Federal and Tribal governments in the following entry:

"Since the formation of the Union, the United States (U.S.) has recognized Indian Tribes as sovereign nations.  A unique government-to-government relationship exists between AI/AN Indian Tribes and the Federal Government.  This relationship is grounded in numerous treaties, statutes, and executive orders as well as political, legal, moral, and ethical principles.  This relationship is not based upon race, but rather, is derived from the government-to-government relationship.  The Federal Government has enacted numerous regulations that establish and define a trust relationship with Indian Tribes."  DHHS Tribal Consultation Policy, §2. (emphasis added)


Each operating division of the Department is directed to comply with the new Policy and to develop an "accountable process to ensure meaningful and timely input by Tribal officials in the development of policies that have Tribal implications."  Id., §4.A.


(b)  Indian Health Service.  The IHS, whose mission is "to raise the physical, mental, social, and spiritual health of American Indians and Alaska Natives to the highest level"
, is the DHHS agency whose sole service population is Indian people.  The agency recognizes that its foundation is "to uphold the Federal Government's obligation to promote healthy American Indian and Alaska Native people, communities, and cultures and to honor and protect the inherent sovereign rights of Tribes."


As an agency of DHHS, the IHS is obliged to consult with tribes as described in the Departmental policy.  In its policy adopted in 1997, IHS recognizes the special relationship between the United States and Indian tribes that is "based on the cession of lands by AI/AN tribes in return for the provision of services by the United States."
  Since nearly every action of the IHS impacts Indian health in some form, the agency has developed procedures for creating federal/tribal workgroups and task forces to develop recommendations on technical, legal, and policy issues to help inform the consultation process.  Workgroup and task force recommendations are transmitted to the IHS Director for consideration.  Before final policy decisions are made, the Director's proposals are circulated throughout Indian Country and within the agency for comment.


(c)  Centers for Medicare and Medicaid Services.  CMS, an agency of DHHS, is responsible for administration of the Medicare, Medicaid, and Children's Health Insurance programs, all of which number Indian people among their beneficiaries, including Indian patients served by IHS and tribally-operated health programs.  


CMS has had a formal consultation strategy in place for several years in response to Executive Order 13175.  The agency recently completed the first stage of development of a revised consultation policy, working in concert with a team of tribal representatives.  This draft document is undergoing internal agency review and review by CMS's Tribal Technical Advisory Group (described below).  It is expected that the final draft of the revised strategy will be dispatch to tribal leaders for full Indian Country consultation in the Fall of 2005.


The current CMS consultation strategy is comprehensive in scope, with its pledge to address --

"[A]ll policies, regulations, and statutes applicable to the Medicare, Medicaid, and State Children's Health Insurance programs, including but not limited to eligibility, coverage, reimbursement, certification, and quality standards issues.  With respect to the Medicaid program, CMS will require State participation in certain critical program change situations; such as, implementation of State-wide health care reform waivers and other waiver programs which clearly affect Indian people.  CMS will strongly encourage the inclusion of Tribal groups in the development of other State health program proposals.  All consultation processes will be mindful of the Government-to-Government relationship which exists between the Tribes and CMS."


In 2003, CMS formally chartered a Tribal Technical Advisory Group "to enhance the Government-to-Government relationship [with Indian tribes], honor Federal trust responsibilities and obligations to Tribes and AI/AN people, and increase understanding between CMS and Tribal health programs, including those administered by the Indian Health Service."
  

The TTAG is composed of 15 tribal leaders/tribal employees appointed by tribes in each of the 12 Areas of the Indian Health Service, and representatives of three major Indian organizations -- the National Congress of American Indians, National Indian Health Board, and Tribal Self-Governance Advisory Committee.  The TTAG interacts with CMS officials on a regular basis through face-to-face meetings and conference calls.  

While CMS work with the TTAG does not substitute for the agency's obligation to consult with tribes as stated in the agency and departmental consultation policies, it does enable agency personnel and tribal representatives to exchange views, information, and advice on the often complex issues that arise in efforts to enable Indian health programs and the patients they serve to achieve full access to Medicare, Medicaid, and CHIP programs.  Thus, it helps further the U.S. trust responsibility for Indian health.  

VI.
CONCLUSION

The Federal trust responsibility to Indian people, including the responsibility for Indian health care, has been and continues to be acknowledged by all three branches of the Federal government.  Federal laws that provide for special treatment of and services to Indian people, when rationally related to the discharge of this responsibility, have been upheld by the courts, 

as these laws deal with Indian tribes in a political rather than a racial context.  


Beyond the legality of special treatment legislation, of course, is the affirmative obligation of the United States to "assure the highest possible health status for Indians" and the imperative "to provide all resources necessary to effect that policy."
  

The U.S. responsibility for Indian health cannot be met unless Congress acknowledges basic facts about the Indian people to whom it owes this obligation: 

· The high rate of poverty in Indian Country makes Indian people eligible for Medicaid in disproportionately high numbers

· Indian people must have access to health care providers where they can utilize their Medicaid benefits

· IHS and tribal health programs are often the only source of health care available in Indian communities and, therefore, the only locations where Indian people can utilize their Medicaid benefits

· IHS and tribal health programs are heavily dependent upon Medicaid revenues for program operations. 
In the context of revisions to the Medicaid program, then, the trust responsibility not only justifies legislative protection from diminishment of revenues to Indian health programs, it demands such protection.

-0-

( Carol L. Barbero is a partner in the Washington, D.C. law offices of Hobbs, Straus, Dean & Walker, LLP.  She may be contacted at <cbarbero@hsdwdc.com>.
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�      The trust responsibility is the rubric that can encompass activities as diverse as control over Indian property, resource management, the maintenance of tribal governmental structures, assistance with tribal economic development and self-sufficiency, law enforcement, and the provision of social services such as health, education, housing, income assistance for the poor, and child welfare.
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�      25 U.S.C. § 458aa, et seq.  In 1992, Congress ordered the establishment of a demonstration program to test the self-governance concept.





�      Pub. L. No. 106-260 (Aug. 18, 2000); codified at 25 U.S.C. § 458aaa, et seq.





�     Department of Health and Human Services, Justification of Estimates for Appropriations Committees, Indian Health Service, Fiscal Year 2006, at IHS-64.





�      Pub. L. No. 94-437, § 2(a) (Sept. 30, 1976); codified at 25 U.S.C. § 1601(a).
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